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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 3f' day of August 2011, upon consideration of the Hapes
opening brief and the appellee’s motion to affiimappears to the Court
that:

(1) On December 22, 2008 in the Superior Court, gppellant,
Merlin Smith, pled guilty to and was sentenced Asisault in the Second
Degree, Criminal Mischief and Endangering the Welfaf a Child. For
assault, Smith was sentenced to eight years atl Meweith thirty-two days
of credit, suspended for four years at Level IHor criminal mischief and

endangering the welfare of a child, Smith was serdd to a total of two



years at Level V (one year for each) suspendeg@ravation. On February
13, 2009, the Superior Court adjudged Smith guaiftyiolation of probation
(VOP) and reimposed the December 22, 2008 senteste fifty days
credit.

(2) On May 1, 2009, the Superior Court again adgad@mith
guilty of VOP and resentenced him. For criminakchief, the Superior
Court imposed one year at Level V, with nineteeysdaedit, suspended for
seven months at Level IV VOP Center. For assalé, Superior Court
imposed eight years at Level V, with fifty days dite suspended for four
years at Level Ill. For endangering the welfareaothild, the Superior
Court adjudged Smith guilty of VOP but dischargdx tprobation as
unimproved.

(3) On March 4, 2010, Smith was adjudged guilty\&P for
assault only and was resentenced to eight yedreva V, with credit for
sixty-one days, suspended for fifteen days at LB¥&IOP Center followed
by four years at Level lll. Finally, on February,2011, the Superior Court
adjudged Smith guilty of his fourth VOP — again fassault only — and
sentenced him to eight years at Level V, with 18@sdcredit, suspended for
100 hundred days at Level IV followed by four yeatsLevel Ill. This

appeal followed.



(4) In this appeal from the February 25, 2011 V@B aentence,
Smith appears to claim that the Superior Courtese®d him, in error, for
criminal mischief and endangering the welfare chad. Smith also objects
to the Superior Court’s denial of his request, mgirthe VOP hearing, to
simply sentence him to jail with no probation tddaw. Smith’s claims are
without merit.

(5) The record does not support Smith’s claim traFebruary 25,
2011, the Superior Court adjudged him guilty of /andentenced him for
VOP for either criminal mischief or endangering thelfare of a child.
Rather, the record reflects that the Superior Cmwtd Smith guilty of and
sentenced him for VOP for assault in the secondesdgdhe one conviction
for which he was still serving probation. It fuethappears that the sentence
Imposed,i.e., eight years at Level V suspended for 100 hundiags at
Level IV followed by four years at Level Ill, wasithin statutory limits and
did not exceed that which was originally imposedd@tember 22, 2008.

(6) To the extent Smith complains that the Supe@iourt did not

grant his request to simply sentence him to jathwio probation to follow,

! See Del. Code Ann. tit. 11, §§ 612 (a)(1), 4205(b)(2P07) (providing that second
degree assault, a class D felony, carries a semtgfrup to eight years at Level V).
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Smith’s claim is unavailing. If a VOP is estabbsh the Superior Court has
the discretion to continue or revoke probafion.
NOW, THEREFORE, IT IS HEREBY ORDERED that the matio
affirm is GRANTED. The judgment of the Superior(@ois AFFIRMED.
BY THE COURT:

/sl Jack B. Jacobs
Justice

% Del. Code Ann. tit. 11, § 4334(dpamblev. State, 728 A.2d 1171, 1172 (Del. 1999).
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